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Abstract

The African Union has become increasingly hostile towards the International Criminal Court,
particularly in the wake of the ICC arrest warrant for Sudanese President Omar al-Bashir,
although the public hostility masks deeper divisions among African countries. Indeed, evidence
of arguments among African states and between Africa and Western countries over the proper
functioning and scope of the ICC is indicative of a number of paradoxes and conflicts which
have emerged as Africa reorients its identities and interests to embrace international human
rights norms while also asserting itself on the global stage.

1. Introduction

On 16 April 1999, at the first Ministerial Conference on Human Rights in Africa, the
Organization of Africa (OAU) passed a resolution urging all African states to consider ratifying
the Rome Statute of the International Criminal Court (ICC)."' Five years later, the Assembly of
the African Union (AU), the successor to the OAU, called on member states to universally ratify
the Rome Statute.” After another five years, however, in November 2009, the representative of
South Africa sat before the Assembly of States Parties of the International Criminal Court (ASP)
in The Hague and to amend the Charter, and to provide direction to the Prosecutor on how he or
she should choose his or her cases.” These proposals were made on behalf of the AU and were
perceived by many as dangerously undermining core aspects of the ICC. Further, the African
Union has called on member states not to cooperate with the ICC.*

The ASP is comprised of all state members of the ICC who have committed themselves
to upholding the terms of the Rome Statute, which aims to combat impunity for genocide, crimes
against humanity, and war crimes. Some African countries—most notably South Africa—were
members of the informal group that pushed the Rome Statute through its development and
ratification process. Indeed, the first country to ratify the Rome Statute, Senegal, was from
Africa.’ These countries learned from their conflict-ridden pasts and were committed to ensuring
that such situations did not arise again. Indeed, why would a country sign a treaty which opens
your citizens—including your head of state—to prosecution if it did not have a significant
commitment to the development of human rights and combatting impunity?° Yet these same
countries also put out a statement demanding that one of their fellow African heads of state be
insulated from prosecution and that, if their demands were not met, they might not cooperate
with the [ICC—in direct violation of their freely entered into international legal commitments.
They then proposed amendments to the Charter which would undermine the ICC’s independence



and, thus, its effectiveness.’ Why? How did Africa move from calling on all African countries to
become parties to the ICC, to supporting proposals which would undermine the ICC—and also
calling for noncooperation with the ICC?

Africa, perhaps more than other parts of the world, is in the midst of a significant period
of cognitive dissonance as African states attempt to come to grips with evolving and
contradictory pressures on their identities. It has experienced a significant period of
democratization and improvement in human rights standards, yet many countries are still highly
authoritarian states, some of which are consumed by major violent conflicts. The AU wants to
create an African voice on the international scene, yet it is rife with divisions. On paper the AU
has some highly developed human rights norms, yet implementation has lagged far behind, and
expressions of unity from the AU seem to contradict the diversity of opinion. Indeed, views on
human rights and, specifically, the role of the ICC, are complex and in flux, caught between
developing national and international human rights norms, the drives for international influence,
deep-seated anti-imperialism, and an authoritarian old guard that wants to undermine the stated
human rights goals of the AU charter and that, for perhaps good reason, may fear the
consequences of these human rights developments.®

All of these dynamics collided in the aftermath of the UN Security Council’s decision to
refer the situation in Darfur to the ICC and the subsequent successful attempt by the Prosecutor
to seek an arrest warrant for Omar al-Bashir. This article contends that in order to understand the
seemingly contradictory statements and dynamics of the support for the ICC in Africa, it must
first be recognized that the international criminal justice regime, of which the ICC is the most
recent and forceful representation and institutionalization, is still in a significant period of flux.
The particular situation that Africa finds itself in right now provides the background and, indeed,
a fertile breeding ground for the contradictions witnessed today. This article focuses on Africa
and the Bashir case because Africa is where the ICC’s seven ongoing cases are located and the
Bashir case has usefully highlighted potential conflicts between norms, interests, and
responsibilities (although the reaction to investigations in Kenya is starting to demonstrate some
of the same dynamics).” It is also perhaps the first “hard case” for state cooperation with the ICC
and it is the first case before the ICC that has forced states to confront their multiple interests and
responsibilities in light of global power dynamics.

While the Rome Statute may be clear in what it expects of its States Parties, those legal
expectations exist in a much broader international political milieu that necessarily intrudes on the
smooth running of the ICC as a judicial body, especially because it relies on states to carry out its
wishes. However much a sovereign state may have ceded a bit of sovereignty to the ICC, those
states’ multiple, overlapping, and competing interests will inevitably lead to conflicts over
interpretation and relative weighting of competing interests and norms. This line of thinking
follows insights from Thomas Risse'® and Kurt Mills'' who, from a constructivist perspective,
examine how states may “argue” with each other over rival claims and interpretations as they
define their identities and interests in unsettled circumstances. This type of arguing may be
particularly relevant when norms are in flux or there are conflicts between norms and interests.
This is certainly the case today in Africa. There are conflicts between the “old” norm of absolute
state sovereignty and “new” norms having to do with human rights, as well as human rights and
a newly re-energized pan-Africanism under the somewhat contradictory African Renaissance. As
a result of continuing global power imbalances, there are conflicts between African demands for
a bigger seat at the global power table (and especially the UN Security Council) and a greater
role in managing its own conflicts on the one hand, and a global power elite which has resisted



such demands on the other, creating a perception among many African states that they are being
shut out of decisions that affect them. Finally, conflict continues over peace and justice, and the
difficulties that an independent judicial process may pose for conflict management. New and
evolving global and regional norms and institutions provide plenty of scope for such arguments,
particularly in Africa. African states must negotiate these sometimes conflicting demands on
their loyalties as they construct their identities and interests in a complex and changing
environment.

11. The Creation of the International Criminal Court

The ICC was created in 1998 with the passing of the Rome Statute of the International Criminal
Court. This was the culmination of years, indeed decades, of work going back to the Nuremberg
and Tokyo war crimes tribunals after World War II. The Rome Statute made evolving norms of
accountability for genocide, war crimes, and crimes against humanity concrete. It followed the
creation of the International Criminal Tribunals for the Former Yugoslavia and Rwanda, and its
coming into existence in 2002 coincided with the creation of the Special Court for Sierra
Leone—a UN-created international-national hybrid—and the development of another hybrid
court in Cambodia. The creation of the ICC also coincided with the expansion of assertions and
implementations of universal jurisdiction—the doctrine that any state can try someone accused
of the most heinous of international crimes, like genocide, from any other state. The creation of
the ICC was, it seemed, a sign of the times—a culmination of post-Cold War democratization,
expansion of global governance and global institutions, and widespread recognition and
implementation of human rights standards. It was a partial implementation of the “never again”
norm which, until Bosnia and Rwanda, had lain dormant since the end of the Holocaust."?

The Rome Statute enshrines in international law individual criminal responsibility for
genocide, crimes against humanity, and aggression.'? The statute also creates responsibilities for
states parties. They accept the jurisdiction of the Court,'* are required to arrest and surrender to
the Court individuals for whom an arrest warrant has been issued,"> and must provide other
cooperation the Court may request.'® It is precisely the issue of cooperation, including arrest and
surrender, upon which there has been much conflict in Africa. While the ICC is an independent
entity, accountable to the States Parties, it also has a relationship with the UN Security Council.

A case may come before the Court in three ways. First, a State Party may refer a case
over which the Court would have jurisdiction to the Prosecutor.'” Second, the Prosecutor may
initiate an investigation.'® Third, the Security Council may refer a situation acting under Chapter
VII of the UN Charter." The Security Council may also defer an investigation or prosecution for
up to a renewable twelve month period.*’ It is the Security Council’s exercise of the referral
power, but not the deferral power, that has led to a conflict between the African Union, the UN,
and the ICC.

Of the more than 160 states assembled in Rome, only seven voted against the statute,
including only one African country—Libya—while 120 voted in favor and twenty-one
abstained.”' It entered into force four years later, after the requisite number of states ratified the
statute. As one might expect, the largest number of ratifications come from Europe—forty-two,
with another six signatories. The second largest, however, came from Africa—thirty-three, with



an additional nineteen signatories.**

For a continent not known for its liberal or democratic political systems, this would seem
to be a significant indicator of political change. The first country to ratify the Rome Statute was
African—Senegal—thus highlighting the support for the ICC in Africa.” In addition to certain
European countries, important members of the so-called “like-minded group,” which advocated
for a strong ICC with an independent prosecutor, included African countries like South Africa
and Ghana.** These countries typified a significant portion of the like-minded group. South
Africa had recently gone through a democratic transition and wanted to “lock-in” human rights
gains. Its constitution is recognized as one of the most human rights friendly and, at times, South
Africa has been an outspoken supporter of human rights internationally (although it has had, in
fact, more of a mixed record”). Ghana is recognized as a stable, democratic, human rights-
supporting state. Botswana, the continent’s longest continuous multiparty democracy, has also
been a firm supporter of the ICC.**

To date, all of the active cases the ICC is prosecuting are in Africa.”” In December 2003
Uganda referred the situation in northern Uganda to the ICC. The Prosecutor accepted the case
and instituted an investigation, eventually resulting in the issuance of arrest warrants for Lord’s
Resistance Army leader Joseph Kony and four of his top lieutenants.*® In 2004 the Democratic
Republic of Congo (DRC) asked the ICC to investigate the situation in eastern DRC,” resulting
in a number of arrest warrants and the ongoing trials of three individuals. In 2005 at the request
of the government, the ICC launched an investigation in the Central African Republic, leading to
the arrest and pre-trial detention of Jean-Pierre Bemba Gombo. *° These actions were relatively
uncontroversial—they certainly did not appear to trouble the African state parties. This was to
change, however, with the referral to the ICC by the UN Security Council of the situation in
Darfur, Sudan. When it became clear that the President of Sudan, Omar Hassan Ahmed al-Bashir
was under investigation, there was furious lobbying by many in Africa—and the Middle East’'—
to stay the investigation.’® Once the ICC announced an arrest warrant for Bashir, Africa became
much more hostile as many realized that with the first sitting head of state to be indicted, there
could be others. The Prosecutor is also actively investigating the situation, including filing
charges, in Kenya in the context of an outbreak of violence after the elections in 2007, as well
as Libya’* and Céte d’Ivoire.”” Other potential situations for investigation include Afghanistan,
Colombia, Georgia Guinea, Honduras, Nigeria, the Republic of Korea and Palestine, although
these are only at the preliminary stages.’® Thus, the focus of prosecutions to date has been on
Africa and this has affected how many states in Africa perceive the court.

III. General African Dynamics

The development of the ICC occurred alongside, or toward the end of one phase, of a wave of
democratization and human rights improvements around the world.’” While it was impacted less
than other parts of the world, beginning in the late 1980s, a number of African countries became
democratic or engaged in post-war/democratic transitions. Transitions occurred in Benin, Cape
Verde, Ghana, Kenya, Liberia, Malawi, Mali, Namibia, Mozambique, and perhaps most
profoundly South Africa, which shed it decades-long history of Apartheid.’® These were added to
the handful of previously existing democracies, including Botswana and Mauritius.” Not all of
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these countries have become full-fledged, rights protecting, liberal democracies, but they
represent some of the bright spots.

While Africa has not been completely overcome with a wave of democratization,*’ there
have been other continent-wide positive human rights developments that form the background
for Africa’s interaction with the ICC, most significantly the creation of the AU. The AU came
into existence in 2002, only eight days after the ICC, as a rebranded version of the Organization
of African Unity (OAU).*' Partially a result of the initiative of former Libyan leader Muammar
Qaddafi, the AU is an attempt to bring the countries of Africa closer together, create a more
united international persona, and address an array of African problems. It has allowed African
states to pursue what has been labeled the “African Renaissance,” which entails a commitment to
anti-colonialism, African solidarity, African responsibility for its policies—commonly referred
to as “African solutions for African problems”—and democracy.** While recognizing
international norms such as democracy and human rights, the AU is also a way for Africa to
chart its own path, assert itself internationally, and resist outside interference, leading at times to
contradictory outcomes.

Most notable for purposes of this discussion, however, is the establishment of the African
Peer Review Mechanism and the principle of “non-indifference.” The former, championed by
former South African President Thabo Mbeki, was intended to provide a way for the human
rights records of African countries to be reviewed by the AU. Its implementation to date has
been less than robust, but the very creation of such a mechanism indicates the increasing role of
human rights norms in Africa.* It would be difficult to imagine such a thing happening under
the old OAU, which put a significant premium on sovereignty and non-interference. Sovereign
equality and non-interference by one member state in the domestic affairs of another are still
core principles of the AU (as they are in the UN Charter), but Article 4h of the Constitutive Act
of the African Union—also championed by Mbeki—heralded a normative shift in thinking about
human rights by giving to the AU the right to intervene on human rights grounds in it member
states.™ As a precursor to the UN recognition of a “responsibility to protect,”* this shift was a
significant watershed in the normative development of human rights on the continent. As the
Legal Adviser of the AU has argued, the term “non-indifference” is a form of active solidarity
that “conform(s) to the idiom in most African cultures that you do not fold your hands and just
look on when your neighbor’s house is on fire.”*® Another positive human rights development is
the recent adoption of the Convention for the Protection and Assistance of Internally Displaced
Persons in Africa,’ the first regional (or global) convention focused specifically on internally
displaced persons (IDPs). Again, it is too soon to say whether this will actually result in better
protection for IDPs; however, it is yet another sign of a normative revolution in Africa—albeit
one whose practical effects may at times be hard to discern.

IV. Darfur

A. The Conflict

The conflict in Darfur began in February 2003 when the Sudan Liberation Army attacked
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government forces. The attack was in response to years of marginalization of this region in
western Sudan by the government in Khartoum. The government responded with significant
force and armed local “Arab” militias to fight the “African” rebels.*® The so-called janjaweed
killed thousands, torched villages, and forced hundreds of thousands to flee their homes.* The
world was slow to respond. First came humanitarian assistance, although the government
impeded the delivery of such assistance at times. A year or so later, newspaper editorial pages
started referring to the conflict as genocide. In April 2004 a departing UN humanitarian official
compared Darfur to Rwanda on the ten year anniversary of the genocide there.”® On 7 April US
President George Bush referred to “atrocities” in Darfur and UN Secretary-General Kofi Annan
raised the possibility of UN military action.”' In May 2004 the AU—in coordination with the
government and other actors—decided to send in a small peacekeeping force—African Union
Mission in Sudan (AMIS). However, it only had a mandate to monitor a humanitarian ceasefire
that fell apart almost as soon as it was agreed. It could not use force to protect civilians or stop
the fighting.>*

In July 2004 the UN Security Council finally passed its first resolution on Darfur,”
which was quickly followed the following month by another resolution® which essentially told
the government to stop the killing, which it did not.”® Other resolutions had a similar effect.”® As
many as 200,000 people were killed and 2.3 million®” were displaced or otherwise affected by
the conflict and genocide became the general descriptor for the situation. While this did little to
induce the United Nations to respond, it did launch a Commission of Inquiry, which concluded
that war crimes and crimes against humanity—but not genocide—had occurred.’® While this set
off a pointless debate about why genocide had not been identified and whether this made any
difference™—tens if not hundreds of thousands of people had already been killed—it had little
immediate concrete effect.

B. The Referral

However, as pressure increased for the United Nations to take action to stop the killing, the
Security Council decided to take a different tack. Instead of sending in a peacekeeping mission to
stop the fighting, it decided to refer the situation in Darfur to the ICC under the prerogatives
given to it in the Rome Statute.®’ This obviously would not stop the fighting, but it was an easy
way to avoid sending in troops and funding an expensive peacekeeping force. Indeed, it would
be 2 V4 years before the United Nations deployed the UN Force in Darfur (UNAMID), essentially
rehatting AMIS under the UN flag, although with a somewhat more robust mandate, including
protecting civilians.”' While UNAMID did increase international presence on the ground, it
cannot be considered a resounding success because the force was held hostage to the whims of
Khartoum and lacked basic equipment like transport helicopters.®

But at least the United Nations had decided that the perpetrators in Darfur should be held
to account, with the hope of making the government and other forces think twice about further
bloodshed, and removing some of the worst offenders from the scene, making peace more likely.
Most importantly, it demonstrated the world’s commitment to international criminal justice. At
least that was the theory. Given that 27 African states—just over half of the continent—had
ratified the Rome Statute at that point, and another quarter of African countries had signed the



Rome Statute, one would expect that this would be considered a welcome development by the
vast majority of Africa. Yet, beyond a mention in an AU report about Darfur,” there was little
public response from Africa. The previous self-referrals to, and subsequent investigations by, the
ICC had appeared to be relatively non-controversial, and thus one more investigation, even at the
behest of the UN Security Council, did not seem like a threat. Indeed, after the Prosecutor
decided to open an investigation on 6 June 2005,%* there was little response. At the AU Assembly
the next month, there was no mention of the referral or investigation in any of the declarations.®
There was a declaration on the peace talks,’ but apparently the new investigation was not
perceived as a hindrance to the peace process. Nor did the next session of the Assembly lead to
any mention of the investigation. This meeting was held in Khartoum and witnessed an address
by Bashir in which he talked about human dignity, justice, and equality.®” At the same time, the
Assembly decided to set up a commission to investigate possibilities for trying former Chadian
President Hisséne Habré.®® Thus, while fighting impunity in the Habré case, the AU honored
another leader who, while not yet indicted as a war criminal, was widely understood to be behind
vast crimes against humanity.” The AU did not seem too interested in the investigation by the
ICC one way or the other. The government of Sudan, on the other hand, did seem more worried,
as it set up a Special Criminal Court on the Events in Darfur, supposedly to investigate and
prosecute war crimes in Darfur. "’ However, given that it was the government that was
committing or supporting the atrocities, this did not lead anywhere, as one might imagine.

The investigation seemed to have little effect on the fighting, although 2006 witnessed
the Darfur Peace Agreement, which was signed on 5 May between the government and one
group of rebels.”' It was meant to form the basis of a permanent peace in Darfur. However, the
rebel groups that did not sign the agreement continued their attacks, the government did not
substantially stop its military activities, and the agreement fell apart almost as soon as it was
signed.”” Six years later, however, although it has not led to peace in the region, it continues to
be the basis on which the AU argues for a settlement and with which the Bashir arrest warrant is
supposedly interfering.

In May 2007 the ICC unveiled arrest warrants for two individuals. The first was for
Ahmad Harun, the former Minister of State for the Interior, who was serving as the Minister of
State for Humanitarian Affairs, and who was accused of war crimes and crimes against
humanity.” The second warrant was for Ali Muhammad Al Abd-Al-Rahman (also know as Ali
Kushayb). Kushayb, also accused of war crimes and crimes against humanity, was a senior
leader of the janjaweed.”* The government refused to cooperate with the ICC and again said that
it would investigate war crimes in Darfur, although not these two.”

C. Abusing Universal Jurisdiction?

The relationship between the AU and the ICC, as well as other international justice mechanisms,
became more combative in 2008. At the AU Assembly on 30 June and 1 July that year, it passed
a resolution calling on non-African states (and in particular European Union states) to stop the
practice of arresting and trying Africans for grave offences under the principle of universal
jurisdiction.”® On the one hand, the resolution stated that the Assembly:



Recogniz[ed] that universal jurisdiction is a principle of International Law whose
purpose is to ensure that individuals who commit grave offences such as war
crimes and crimes against humanity do not do so with impunity and are brought to
justice,%zvhich is in line with Article 4(h) of the Constitutive Act of the African
Union.

At the same time, the resolution stated that “[t]he abuse of the Principle of Universal Jurisdiction
is a development that could endanger international law, order and security,” and any attempt to
exercise universal jurisdiction against African leaders “is a clear violation of the sovereignty and
territorial integrity of these states.”’® The arrest warrants were perceived as part of a “’legal
campaign’” against Africa,”” a sentiment which was reiterated by the AU Peace and Security
Council on 11 July.® Given that this statement was in the context of a briefing by the Deputy
Prosecutor of the ICC, however, the lines between universal jurisdiction and the jurisdiction of
the ICC, which has a different legal basis, *' were becoming blurred in AU rhetoric.

The Princeton Principles on Universal Jurisdiction define universal jurisdiction
as:

criminal jurisdiction based solely on the nature of the crime, without regard to
where the crime was committed, the nationality of the alleged or convicted
perpetrator, the nationality of the victim, or any other connection to the state
exercising such jurisdiction.®

According to this principle, one state may arrest or try somebody from another state who
committed a crime—in this case genocide, crimes against humanity, and war crimes—even
though the crimes were not committed on the territory of the first state, the crimes were not
committed by a national of the first state, and there is not necessarily any direct connection to the
first state. The argument is that the crimes have transcended nationality and become international
crimes, and thus all states have an interest in seeing that individuals who commit these crimes
are punished and can claim jurisdiction over such individuals “as a trustee or agent of the
international community.”*

Although universal jurisdiction is still a highly contested concept, it gained currency in
the 1990s as Western states started to initiate proceedings against numerous individuals. Perhaps
the most famous was the case initiated by Spain against former Chilean President Augusto
Pinochet.** A number of other countries have also initiated proceedings against or tried
individuals for the aforementioned crimes, including eight EU countries. Some of these have
been against non-Africans—including US, Israeli, and Chinese leaders (which have foundered
on the shoals of global power politics)}—but many have been against Africans from at least
twelve African countries. Of the twenty-seven universal jurisdiction cases being pursued by EU
states in 2009, ten were against Africans.®

The AU seems particularly exercised by cases against Rwandans. Certainly Rwanda has
had a fraught relationship with international criminal justice mechanisms. While the Tutsi-led
post-genocide government of the Rwandan Patriotic Front called for the creation of the
International Criminal Tribunal for Rwanda (ICTR), the ICTR and Rwandan government have
had difficult dealings.86 Belgium, Canada, and France, among other countries, have tried
Rwandans for crimes committed during the 1994 genocide.®’ Yet, cases are now starting to
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appear against Rwandan government officials. French and Spanish magistrates indicted nine and
forty Rwandan officials, respectively, in 2006 and 2008. Both countries said they had evidence
against Rwandan President Paul Kagame, although they could not indict him because he was a
sitting head of state, but the French magistrate Jean-Louis Bruguiére called for the ICTR to file
charges against Kagame.*® The Rwandan government has been very touchy about any criticisms
of the Rwandan Patriotic Army’s (RFP) conduct during and after the genocide and the RPF’s
human rights record since it came into power in 1994, playing on international guilt for not
having stopped the genocide to pre-empt criticism.* Rwanda accused France of judicial
bullying, and the Rwandan Justice Minister and Attorney General, Tharcisse Karugarama,
described it as recolonization through “’neo-colonial judicial coup d’etat.”””° It pursued this at
the AU, the outcome being the aforementioned—and subsequent—AU declarations on the
alleged abuse of universal jurisdiction. The July 2008 AU decision also requested a meeting with
the European Union to discuss these issues. This led to a joint report in April 2009 which
surveyed state practice (including the fact that, while a number of African states have specific
legislation providing for universal jurisdiction, no African state has effectively exercised
universal jurisdiction), noted points of agreement and disagreement, and made
recommendations.”’

(134

D. A Deferral?

On 14 July 2008, the ICC Prosecutor requested that the ICC Pre-Trial Chamber issue an arrest
warrant against Bashir for war crimes, crimes against humanity, and genocide.”” One week later,
the AU Peace and Security Council (PSC) called for the UN Security Council to use the power
provided for in the Rome Statute to defer the ICC process.” It did this because, in the view of
the PSC, “approval by the Pre-Trial Chamber of the application by the ICC Prosecutor could
seriously undermine the ongoing efforts aimed at facilitating the early resolution of the conflict
in Darfur” and Sudan more broadly, and thus result in greater suffering.” It also reiterated its
condemnation of its perceived abuse of universal jurisdiction and insinuated that there were
double standards in the application of international justice mechanisms in Africa, which could
affect the rule of law, stability, and the development of national institutions in Africa.”” There
appears to be a muddling of universal jurisdiction and the ICC,” a general feeling of unfair
persecution,”’ and a perception that the ICC and other international justice processes could harm
peace efforts and institutional development. In others words, the very development of a united
Africa was being put in jeopardy by rogue magistrates and prosecutors. At the same, it
recognized the serious nature of the situation and asked the government of Sudan, “in line with
the principle of complementarity as enshrined in the ICC Rome Statute™® to bring perpetrators to
justice. It also asked the AU Commission to create a high level panel to look at how to address
the situation in Darfur.”” So, while recognizing that the situation in Darfur was dire, it wanted the
international community to stay out of the way while it tried to address the situation as it had
since 2004, when AMIS was put into place, with rather disappointing results.

On 22 September 2008, the PSC, dissatisfied with the mere “taking note” of their request
to the UN Security Council to defer the Bashir investigation, again asked the Security Council to
defer the arrest warrant request. '°° At the same time, it reiterated the “AU’s unflinching



commitment to combating impunity and promoting democracy, the rule of law and good
governance throughout the entire continent, in conformity with its Constitutive Act.”'®' Later
that year, the government of Sudan appointed a special prosecutor to investigate war crimes.'”*
This, like earlier efforts, was a sham. Yet it indicates increased pressure, both globally and
continentally, to address impunity. However, such efforts could also allow Sudan and, perhaps
more importantly, the AU, however disingenuously, to argue that it was capable of investigating
war crimes itself. Under the principle of complementarity, there would then be no need for the
ICC to continue its investigations. At the same time, efforts were under way for the handover of
peacekeeping duties from AMIS to, it was hoped, a more robust hybrid peacekeeping force,
UNAMID.

E. The Indictment

I£ 2008 provided the background for increasing frustration with what African leaders saw as an
unfair and biased international criminal justice system, in which they had little or no say, 2009
witnessed the eruption of all out rhetorical war, at least by the AU, on the ICC. In February, the
AU Assembly, while condemning human rights violations in Darfur and reiterating its
commitment to combating impunity, also reiterated its request that the UN Security Council
defer the ICC process against Bashir. In addition, it called for a meeting between the
Commission (whose head, Jean Ping, has been vociferously outspoken against the ICC) and the
African state parties to the ICC, which included thirty countries—S57 percent of African
countries.'” On 4 March, the developing collision course between the AU and the ICC was
firmly set in place by the issuance of an arrest warrant against Bashir.'** The PSC reacted
swiftly. The next day, it expressed “deep concern” over the arrest warrant, reiterating that it
could undermine peace efforts. The PSC also expressed its obviously increased irritation that the
Security Council had “failed to consider with the required attention” its request to defer
proceedings against Bashir and directly indicated that it was a responsibility of the Security
Council to do so'®—the clear implication being that the Security Council was acting
irresponsibly. At the same time, it continued its high-wire balancing act by mentioning the AU’s
commitment to combatting impunity and called on “Sudanese authorities to exercise utmost
restraint.”' %

By continuing its actions in Darfur, the Sudanese government was making it more
difficult for the AU to protect itself from the insidious forces of global justice (which it also
supported). Even as Africa appeared increasingly united in its opposition, the seeds of its
contradictory stances were becoming clearer. Africa supports international justice, but its own
brand and on its own terms. Significantly, objection was made on the timing of the proceedings
against Bashir, which the AU said could hurt the peace process, rather than on the proceedings
themselves. Certainly, a number of African leaders had little time for Bashir—as indicated by his
failed attempts to gain the Chairmanship of the AU'""—and wanted him to stop causing
problems.'*® But the AU position cannot be disentangled from the broader issue of universal
jurisdiction proceedings against Africans that, while significantly different in legal standing and
process, had been conflated with the ICC’s jurisdiction. The PSC also appealed to the League of
Arab States to help it combat the Bashir investigation—a solid ally in this regard, particularly
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given the nature of most regimes in the Arab world and the fact that only three members of the
Arab League—Comoros, Djibouti, and Jordan—were also a party to the Rome Statute.'”

In June 2009, the African state parties to the ICC met in Addis Ababa. While there was
pressure on other countries to withdraw from Libya,''® which is not a party to the Rome Statute,
and Senegal, Djibouti, and Comoros, which are state parties, the threat of mass withdrawal did
not occur. Djibouti and Comoros has said that they would not arrest Bashir if he came to their
countries, while the President of Senegal, Abdoulaye Wade, had previously told Bashir that he
would be arrested if he came to Senegal. Most African state parties did, however, support the
request for the UN Security Council to suspend the arrest warrant.'"!

F. Noncooperation

July 2009 witnessed what might be seen as the logical conclusion of the increasing tension
between the AU and international criminal justice. At the meeting of the AU Assembly in Sirte,
Libya from 1 to 3 July, the Assembly reiterated, yet again, its concern about the perceived abuse
of the principle of universal jurisdiction, focusing in particular on the immunity of state officials,
and called for an international regulatory body to deal with complaints related to the exercise of
universal jurisdiction.''* But this was just a well rehearsed precursor to the most important
decision, in which the AU Assembly expressed “deep concern” about the Bashir indictment,
claimed that it undermined peace efforts, and called for an earlier Assembly decision that the
African Commission on Human and Peoples’ Rights and the African Court on Human and
Peoples’ Rights investigate empowering the Court to try genocide, crimes against humanity, and
war crimes.

This latter decision was obviously a defensive move responding to a perception that the
West was ganging up on Africa through both universal jurisdiction and the ICC. While the AU
has made great rhetorical and conceptual strides since its creation in the area of the protection of
human rights, the implementation of these ideas has been much slower. It is unlikely that such
prosecutions would have proceeded with the same vigor—or at all—as the ICC and universal
jurisdiction activities, which was the point. This stalling tactic, which is unlikely to stop the
perceived abusive activities in the short run at any rate, set the stage for two other elements of
the decision. The AU wanted a number of issues related to the ICC investigated, including the
powers of the UN Security Council to refer cases to the ICC and defer ICC proceedings,
“procedures of the ICC,” issues surrounding immunities of officials from countries not party to
the ICC—e.g., Bashir’s status—as well as the question of the irrelevance of immunities more
generally, and the possibility of having regional input in decisions on whether or not to
prosecute.''* These issues developed further over the course of the following months, and will be
discussed further below. However, they were all designed as attempts to put the brakes on
globally based prosecutions of Africans—or at least African heads of state.

The concluding element of its decision on the ICC is so important that it is worth quoting
at length. The Assembly

9. Deeply regrets that the request by the African Union to the UN Security
Council to defer the proceedings initiated against President Bashir of The Sudan
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in accordance with Article 16 of the Rome Statute of the ICC, has neither been
heard nor acted upon, and in this regard reiterates its request to the UN Security
council;

10. Decides that in view of the fact that the request by the African Union has
never been acted upon, the AU Member States shall not cooperate pursuant to the
provisions of Article 98 of the Rome Statute of the ICC relating to immunities, for
the arrest and surrender of President Omar El Bashir of The Sudan,;

11. Expresses further concern over the conduct of the ICC Prosecutor and further
decides that the preparatory meeting of African States Parties to the Rome Statute
of the ICC scheduled for late 2009 should prepare, inter alia, guidelines and a
code of conduct for exercise of discretionary powers by the ICC Prosecutor
relating particularly to the powers of the prosecutor to initiate cases at his own
discretion under Article 15 of the Rome Statute;

12. Underscores that the African Union and its Member States reserve the right to
take any further decisions or measures that may be deemed necessary in order to
preserve and safeguard the dignity, sovereignty and integrity of the continent.'"”

Momentary pause should be taken to reflect on the momentous nature of this decision. Thirty
African states were at the time parties to the Rome Statute.''® By ratifying the Statute, they were
publicly demonstrating their commitment to fighting impunity and voluntarily became legally
bound by all of the provisions in the Statute, including the requirement to cooperate with the ICC
and arrest those who had arrest warrants issued against them if they appeared in their territory.
These same states now seemed to be saying that they would not live up to these obligations.
They held a majority of seats in the Assembly and could have indicated a majority preference to
decline the proposal of noncooperation. Yet as a result of a number of factors, they did not do so.
Some of them were bullied by AU Chairman Muammar Qaddafi and AU Commission Chairman
Jean Ping, who were highly hostile towards the ICC.""” But the broader context is the feeling of
being persecuted by the West and ignored by the Security Council. African leaders felt that the
AU’s request to the Security Council was not acted upon. Indeed, there was no official
discussion of the request in the Security Council, although there were likely unofficial
discussions. There was no decision—either affirmative or negative—on the request. Some have
suggested that many African leaders just wanted some sort of acknowledgement of their
concerns and their standing as global leaders. If there had been evidence that their concerns were
being taken seriously, it is possible that there would not have been as widespread support on the
part of African ICC state parties as there was for this and ensuing actions.'"®

All of this activity at the AU would give the impression of a unified, monolithic Africa—
indeed, that was the point. The AU came under such pressure after its decision that the AU
Commission felt it had to issue a statement to try to shore up the image of unanimity. It denied
rumors of pressure on some states and reiterated the AU’s support for combating impunity, while
there was only one reservation lodged on the Assembly decision.''” However, the situation is
much more complex and reflects the contradictory state of flux Africa is in as it sets out to
establish its identity, assert its power, and deal with multiple internal and external pressures.
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Chad was the only country to express an official reservation on the Assembly decision.'*
However, Botswana has indicated a number of times, including after the Assembly,'* that it did
not agree and would live up to its obligations under the Rome Statute. Benin was also reportedly
unhappy with the decision,'** and South Africa has stated that it would arrest Bashir according to
its obligations'* as did Uganda.'** Others have also expressed discontent with the decision.'*

G. The High Level Panel

The next major development came in October when the report of the African Union High Level
Panel on Darfur (HLPD), also know as the Mbeki Report after its Chair, former South African
President Thabo Mbeki, was presented to the AU Commission and PSC."*® The report, which
was endorsed in its entirety by the PSC,'*’ argued that there were three pillars to resolving the
crisis (which it characterized as “Sudan’s crisis in Darfur”'?® rather than an isolated situation in
one part of the country)—peace, reconciliation, and justice'*—and put forth a number of key
recommendations:

(a) Measures to expand and strengthen the system of Special Courts to deal with
crimes committed in the conflict in Darfur;

(b) The establishment of Hybrid Courts to deal particularly with the most serious
crimes, to be constituted by Sudanese and non-Sudanese judges and senior legal
support staff, the latter two groups to be nominated by the African Union;

(c) Measures to strengthen all aspects of the criminal justice system, including
investigations, prosecutions, and adjudication, paying attention to its capacity to
handle sexual crimes in an effective manner;

(d) Introduction of legislation to remove all immunities of State actors suspected
of committing crimes in Darfur;

(e) Establishment of a Truth, Justice and Reconciliation Commission (TJRC) to
promote truth telling and Appropriate acts of reconciliation and to grant pardons
as considered suitable.'*’

Several observations can be made at this point about the recommendations. First, while
recognizing that the ICC can only deal with a few individuals, and that Sudan is not a member of
the ICC, it nonetheless asserted Sudan’s “duty to deal with the crimes that have been committed
in Darfur”"®' through the national legal system, perhaps recognizing what is described elsewhere
as the “responsibility to prosecute.”** Second, it tried to “Africanize” the international criminal
justice process by creating a hybrid court including both Sudanese and non-Sudanese African
judges. This was perhaps an attempt to take the initiative from global international criminal
justice processes and root them in Africa, thus responding to the Africa solutions to African
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problems mantra. Third, and most importantly, while the report is somewhat ambiguous on the
issue — it did not take a position on whether or not Bashir should be tried by a hybrid court —
there was little question of Bashir being tried by the hybrid court.

Indeed, how could he be tried by a court that is partly constituted by his own government,
which is responsible for much of the killing in Darfur? Given the complicity of the government,
it is somewhat difficult to see how others might also be transparently tried before hybrid
courts.">> However, the implicit recognition by the HLPD that Bashir needed to go before the
ICC is a clear recognition of the gravity of the situation as well as the legitimacy of the ICC.
Many African leaders will agree that Bashir is a particularly unsavory character who makes their
lives harder and who, if they had their preference, would not be president of Sudan,'** but it is
rather difficult to say this while simultaneously attempting to pursue the ideals of African unity
and anti-colonialism. While Article 4h was included in the AU Charter, significantly
problematizing previous conceptions of absolute sovereignty on the continent in the context of
human rights violations, Afro-centrism still demands at least public fealty to sovereignty—and to
fellow African leaders.

H. The Proposal

The final flurry of activity before the ICC Assembly of States Parties (ASP) meeting in
November 2009 occurred in the days between the acceptance of the HLPD report and the ASP
meeting. On 6 November, the African ICC State parties held a meeting in Addis Ababa to
prepare for the Rome Statute Review Conference to be held the following May in Kampala. It
was attended by twenty-six state parties and fifteen African non-state parties and discussed,
among other things, some of the issues raised in the July Assembly resolution. The assembled
Ministers adopted the following decisions:

1) The Office of the Prosecutor be requested to review the 2009 Regulations
and the 2007 Policy Paper regarding the guidelines and code of conduct of the
exercise of Prosecutorial powers to include factors of promoting peace and submit
them to the Assembly of States Parties in order to ensure more accountability.

2) Article 13 of the Rome Statute granting power to the UN Security Council
to refer cases to the ICC should be retained as it is, in view of the fact that it is the
organ responsible for the maintenance of international peace and security and has
the power to set up ad hoc tribunals.

3) Article 16 of the Rome Statute granting power to the UN Security Council
to defer cases for one (1) year should be amended to allow the general Assembly
of the United Nations to exercise such power in cases where the Security Council
has failed to take a decision within a specified time frame, in conformity with UN
General Assembly resolution 377(v)/1950 known as “Uniting for Peace
Resolution” . . . .
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4) Articles 27 and 98 of the Rome Statute should be discussed by the
Assembly of States Parties under the agenda item “stock taking” in order to obtain
clarification on the scope and application of these Articles particularly with regard
to non States Parties. In this regard, there is need to clarify whether immunities
enjoyed by officials of non states parties under international law have been
removed by the Rome Statute or not.'

These points were discussed in various fora at the ASP meeting ten days later. And, as noted at
the beginning of this article, two proposals were officially put forth by the South African
representative, on behalf of the AU, for the agenda of the Rome Statute Review Conference
scheduled for the following May in Uganda.*® These proposals closely resembled items 1 and 3
listed above.

First, the parties requested that the Office of the Prosecutor take into account interests of
peace, in addition to interests of justice, in his or her decisions on whether to investigate and
prosecute in a particular situation. Second, it was proposed that Article 16 of the Rome Statute be
amended to allow the UN General Assembly to defer an investigation or prosecution in cases
where the UN Security Council did not act on such a request.">” The first proposal was
problematic because it was perceived as politicizing justice as well as undermining the
independence of the Prosecutor. Peace processes are political negotiations, and thus the rationale
was that requiring the Prosecutor to consider interest such as peace would improperly embed him
or her within such political processes. As the Office of the Prosecutor points out, such
considerations fall under the jurisdiction of the UN Security Council."’®

The impetus behind the proposal on Article 16 is the lack of power African states feel
within the Security Council and the perception that they and other developing states have more
power in the General Assembly. The feeling of being ignored by the Security Council on the
request to defer the proceedings against Bashir has already been mentioned. An even deeper
grievance, however, is embedded within the broader debate over reform of the Security Council.
Generally, countries of the developing world have argued that the Security Council is
undemocratic and unrepresentative, and have therefore pushed for more seats for developing
states. Indeed, a few African states have laid claim to a permanent seat—notably Egypt, Nigeria,
and South Africa—and the AU more generally has argued for more seats for Africa.'” There is
also a general feeling among African states that the Security Council’s current make-up is unjust,
does not reflect new global and regional realities, and imposes double standards (e.g., the failure
to investigate alleged Israeli human rights abuses).

Given the greater representation of Africa and the developing world more generally in the
General Assembly, such an amendment would arguably shift power from the Security Council
and, in particular, the five permanent members who could veto any such decisions. Moreover,
given the long negotiations and the delicate balancing act involved in including the Security
Council in the Rome Statute as the UN organ with primary responsibility for international peace
and security, such an action would likely politicize the ICC even more and make its actions that
much more uncertain. Of course, this is likely the intention of some, although not all, of the
countries proposing this amendment.

The call for discussing Articles 27 and 98 relates to the immunity provisions in the Rome
Statute. Article 27 essentially removes all immunity—presidential, diplomatic, etc.—from
nationals of state parties'*’ while Article 98 appears to recognize the immunity of certain
individuals who are nationals of non-state parties.'*' Max Du Plessis notes the argument that by
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the act of referring Darfur to the ICC, the Security Council stripped all Sudanese nationals,
including the President, of their immunity.'** The issuance of an arrest warrant for Bashir, in
particular, rankles some African states because of a perceived double standard on the part of the
Security Council, and in particular the United States. In 2002, soon after the Rome Statute came
into force, the Security Council passed resolution 1422 which in effect attempted to give blanket
immunity to any individual from a non-state party for any action related to a peacekeeping
mission for twelve months.'*’ Although it is questionable whether Article 98 allows such blanket
immunity, this provision was demanded by the Bush administration as the price for renewing the
mandate for the UN Mission in Bosnia-Herzegovina.'** The indictment of Bashir, President of a
non-state party who would normally have a wide range of diplomatic immunities, would be
perceived as particularly galling and hypocritical to African leaders in light of the attempt by the
United States to exempt individuals of non-state parties (i.e. US citizens) from ICC jurisdiction.
There is also, of course, the concern that one of their number might be next.

As noted above, South Africa was responsible for requesting that the proposals on
Prosecutor guidelines and Article 16 be added to the agenda of the Rome Statute Review
Conference due to take place the following May. Even going into the ASP, however, there was
no consensus on the proposals among the African states parties. As a result, South Africa
committed to introducing the proposals on behalf of the AU, but noted that it would be up to
each individual state to indicate support.'*’ South Africa apparently agreed to make the proposals
as a means of heading off even more damaging proposals from the AU (including non-
cooperation.)'*® As one of the African countries with the highest moral authority, South Africa
agreed to give added weight to the proposal, although it probably also damaged its credibility a
bit, particularly in light of other criticisms it had endured with respect to an apparent paradoxical
stance on a variety of human rights issues.'"’

Perhaps, in addition to warding off worse proposals, South Africa also assumed that even
if the proposals were sent to the Review Conference, there was little chance that the majority of
states parties would accept them (as was assumed by many observers at the ASP)."*® In the end,
only two African states parties—Namibia and Senegal—supported the proposal on Article 16,
while the discussion of Article 13 indicated a lack of support. Four African states parties—
Burkina Faso, Namibia, Senegal, and South Africa—supported the proposal to include the
promotion of peace in prosecutorial guidelines. These numbers indicate that, far from the united
front that the AU has tried to put forth, there is much disagreement and ambivalence among
African states parties on the proper role and functioning of the ICC. And given that these
countries constitute a majority of all African countries, the AU position is a fagade masking
significant arguments and disagreements, as well as significant support for the ICC. Moreover,
neither of these issues was referred to the Review Conference at that time, with the first being
referred to some future meeting, and the second modified so that consultations on prosecutorial
strategy were “noted.”'*

One other issue discussed at the ASP and destined to become a point of contention
between Africa and the ICC was that of an ICC Liaison Office in Addis Ababa."”® Given that all
of the active cases to date were in Africa and the ICC requires the active cooperation of states to
do its work, such an office was seen as a crucial link between the ICC and the AU. Talks on an
office had been mooted a couple of years previously and there were discussions about an
agreement in 2007, although they were not concluded.”' In 2008, however, there was a change
in leadership in the AU Commission when Jean Ping became Commission chairman.'>* Ping
was, and continues to be, a fierce critic of the ICC, and in particular the Prosecutor, and this
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development created an impediment to reaching an agreement.'” Although the ASP eventually

passed a resolution whereby it decided to establish such a Liaison Office,"** given the

controversy in the previous months there was little prospect that this would happen in the near
155

term.

1. The Frustration

At the AU Assembly’s next meeting from 31 January to 2 February 2010, the Assembly, while
yet again “reiterat[ing] its commitment to fight impunity,” noted “the need for African States
Parties to speak with one voice to ensure that the interests of Africa are safeguarded.”'*® Once
again the AU expressed the need to have a common position, as well as the assumption that all
African countries share the same interests, even as it becomes apparent that there are disputes
about what those interests actually are and whether they are, indeed, shared by all African
leaders (much less all Africans). At this same meeting, the AU also expressed its apparently
increasing frustration that the Security Council had ignored its request to defer the Bashir
proceedings. The Assembly also passed another resolution on the abuse of universal
jurisdiction."”’” Thus, while recognizing their responsibility to combat impunity,'*® AU member
states are obviously extremely frustrated at being marginalized at the highest levels of global
power, while also falling back on traditional interpretations of sovereignty.

The day after the AU Assembly ended brought a further affront to AU efforts to stop the
Bashir indictment. On 3 February 2010, the ICC Appeals Chamber ruled that the Pre-Trial
Chamber, which had originally only issued arrest warrants for Bashir for war crimes and crimes
against humanity, should reconsider their decision not to issue an arrest warrant for genocide.'>’
As would be expected, the AU described that decision as “detrimental to the search for peace.”'®
The ostracization of Bashir continued in March when French President Nicolas Sarkozy invited
Sudan—but not Bashir—to attend a Franco-African Summit in France. The Summit was
originally to take place in Egypt, but France was worried that Egypt—a non-State Party to the
Rome Statute—would invite Bashir.'®' Sudan and the AU would not have been pleased a day
later when the ICC Prosecutor, Luis Moreno-Ocampo, likened monitoring the upcoming
Sudanese elections to monitoring elections under Hitler.'®* Such a statement would confirm fears
that the ICC could potentially undermine stability not only in Darfur, but in Sudan as a whole.
The statement similarly highlights a broad concern within Africa over Moreno-Ocampo’s
conduct more generally. He is perceived there as arrogant and political, inattentive to African
concerns and perspectives, and is personally hated by many African leaders.'®’

J. The Review

The continuing debate and conflicted nature of the AU’s position on the ICC was evident in a
statement made at the Rome Statute Review Conference in June 2010.'°* Ben Kioko, Legal
Counsel to the AU Commission, speaking on behalf of the Commission, laid out the AU’s
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commitment to fighting impunity, including the call for all AU member states to ratify the Rome
Statute in the AU’s Strategic Plan 2004-2007. He noted that 30 of the 111 State Parties at the
time were from Africa, and that all the situations currently referred to the ICC by States Parties
were in Africa. He also noted that some decisions taken by the AU would be political when
geopolitical issues are involved. He then went on to clarify the AU position on Darfur, noting
that rebel groups put additional conditions on peace talks after the Bashir indictment.'® He
reiterated that the deferral request did not undermine a commitment to stopping impunity, but
said that stopping impunity should be pursued in a way that does not impede the peace
process.'® There was nothing new in Kioko’s statement. Although it perhaps made the link
between the indictment and the effect on the peace process more direct, it was certainly not as
strident as some other AU statements. Such stridency would, however, reappear with a
vengeance the following month.

K. Genocide and a Balancing Act

On 8 and 9 July 2010, the President of the ICC, Judge Sang-Hyun Song, met with AU officials to
discuss, among other things, the opening of a liaison office.'®” On 16 July the AU issued a
statement indicating the readiness of the AU Commission Chairperson, Jean Ping, to discuss the
creation of such an office.'®® This contradicted other signs,'® but appeared to be a hopeful public
stance nonetheless. Any hopes of establishing a liaison office were doomed to failure, however,
given the issuance, four days previously, of a second arrest warrant for Bashir—this time for
genocide.'”” The AU’s exasperation was evident in a press release issued the same day as the
previous press release.'’' If the previous arrest warrant for Bashir inflamed passions at the AU,
this newest warrant, for what many consider to be the {iber crime of genocide, would certainly be
a giant red flag.

On 21 July, the AU Peace and Security Council “expresse[d] concern at the counter-
productive consequences of the decision.”'”* The following week the AU Assembly rejected “for
now” the request to open an ICC liaison office in Addis Ababa. In a public statement, AU
Commission Chairperson Jean Ping seemed to indicate that the proposal to open a liaison office
was part of a plot to target Africa: ““The ICC has no office outside of its headquarters. The issue
is why are they only interested in opening an office in Africa, why not in Europe or Asia?””'"”* In
addition, the AU Peace and Security Council reiterated its decision that AU member states would
not cooperate with the ICC in arresting Bashir. The council also asked “Member States to
balance, where applicable, their obligations to the AU with their obligations to the ICC.”'"* In
other words, while member states may have signed the Rome Statute, their primary concern
should be Africa and presenting a united African front to the rest of the world, thus highlighting
the tension between universal human rights norms and institutions, and a supposedly different
and monolithic set of interests for all African states. This assertion of African interests can be
seen in another resolution from the Assembly—the Decision on the Promotion of Cooperation,
Dialogue and Respect for Diversity in the Field of Human Rights—which “stresse[d] the need to
maintain joint ownership of the international human rights agenda,” to respect differing value
systems, and not to include issues of private individual conduct in universalistic ideas about
human rights.'”
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African countries obviously feel a need not let the human rights agenda get away from
them, and nowhere is this more evident than the conflict over gay rights on the continent.
Homosexuality is seen as anathema in many parts of Africa, and many countries have been
subject to significant pressure and condemnation over their policies toward gay men and women.
Recently Uganda, which hosted the ICC Review Conference, came under intense international
pressure for a proposed law that imposed life imprisonment for homosexual acts, and even the
death penalty in some cases.'’® Although significant rhetorical—and actual—progress in the
wide field of human rights has been made on the continent, many African states still feel
pressure from universalist—read “Western”—human rights notions and institutions and, as in the
case of the ICC, may see them as part of a conspiracy against Africa—hence the sometimes
rather defensive stances taken by the AU.

Turning back to the issues surrounding Bashir, even though the AU appeared to take a
unanimous stance on the issuing of an arrest warrant, the summit further revealed deep fissures
between African countries, led on the one side by South Africa, Ghana, and Botswana, and by
Libya, Eritrea, Egypt and other non-party countries on the other. As one African diplomat
observed, the debate over the response to the Bashir arrest warrant and the ICC liaison office
“‘caused a big fight between the delegates . . . . Bashir is dividing us.””!”” While some African
states parties—in particular Botswana and South Africa'®—have vowed to defy the call for non-
cooperation, others have spoken in support. The President of Malawi—which is a party to the
Rome Statute—Bingu wa Mutharika, who was also Chair of the AU at the time, stated, “To
subject a sovereign head of state to a warrant of arrest is undermining African solidarity and
African peace and security that we fought for for so many years.”'” Although the Rome Statute
explicitly says that heads of state or government are not immune from prosecution, the first case
involving a sitting leader appears to have shaken many African leaders. Mutharika, for example,
said that “Bashir could not and would not be tried outside the African soil.”'® Thus, even the
President of a country that is a party to the Rome Statute does not want an African head of state
tried outside the continent, although apparently it is OK for non-leaders to be tried. This, once
again, illustrates the core of the purported change in the status of human rights over the last few
decades, and in particular those related to the creation of the ICC.

Do state sovereignty and the prerogatives of power continue to outweigh the human
rights imperative? The African Union position would seem to answer affirmatively, although it is
more complicated. We know that the AU position is not unified. Further, the AU has not asked
for a permanent suspension of the Bashir arrest warrant, which many African leaders have tied
directly to the peace process—although there are obvious undercurrents of perceived bullying
and chafing at the undemocratic nature of the Security Council. In addition, at the same summit,
discussions arose as to whether Bashir could be tried in Africa—perhaps by the African Court of
Justice—although it was decided that there was not a proper mechanism in place to do so.
Another factor, moreover, was likely the realization by some leaders that they, too, might face
the same fate.'®!

L. Victory?

Although Bashir did not attend the July summit in Kampala,'® he did have one small
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“victory,”'® which represented the first significant chip in the wall of the commitment of

African state parties to the ICC. A few days before the summit, Bashir made his first trip to a
states party to the Rome Statute since the first arrest warrant was issued when he traveled to
Chad a few months after Sudan and Chad normalized relations. Chad’s interior and security
minister, Ahmat Mahamat Bachir, stated, “We are not obliged to arrest Omar Hassan al-Bashir . .
. Bashir is a sitting president. I have never seen a sitting president arrested on his travels by the
host country.”'® Chad’s conduct clearly flouted its obligations under the Rome Statute, but it
appeared to do so because of the underlying issue of Bashir’s status as a national leader, the
targeting of which by the ICC seems to be anathema to African leaders. This would also seem to
indicate the triumph of national interest over international commitments, because Chad expressly
disagreed with the noncooperation in July 2009 before its rapprochement with Sudan. AU
Commission Chairperson Ping again made accusations of “double standards” and “bullying.

Bashir scored another minor victory when he traveled to Kenya in late August 2010.
Besides being a violation of Kenya’s obligations under the Rome Statute, the visit is also
somewhat ironic because Kenya had consented to the ICC’s opening of an investigation on the
2007 post-election violence.'™ The visit, however, exposed certain divisions in Kenya. While
Kenyan President Kibaki invited Bashir to attend the ceremony celebrating the country’s new
constitution, the Prime Minister, Raila Odinga, indicated that this decision was a mistake.
Odinga called for Kenya to apologize to the international community, and especially the ICC. In
doing so, Odinga referenced negative perceptions of Kenya that could be formed as a result of
the visit and suggested that the AU was in effect reverting to the policy of noninterference and
impunity held during the period of the OAU, noting that, “when [Africa] formed the AU, we said
goodbye to sovereignty.”"™’

Kenya’s perspective, however, apparently took another turn a couple of months later
when Bashir was due to travel to Kenya at the end of October to attend a meeting organized by
the Inter-governmental Authority for Development (IGAD). On 25 October, in advance of the
meeting, the ICC publicly reminded Kenya of its responsibility to arrest Bashir and asked to be
informed of any impediments to such an action should Bashir travel to Kenya again.'®® The
meeting was then moved to Ethiopia, which is not a party to the Rome Statute.'®

Kenya entered further into the debate at the AU Assembly Meeting in January 2011. The
AU not only supported Kenya (and Chad) in allowing Bashir to visit, noting that they “were
implementing various AU Assembly Decisions on the warrant of arrest issued by ICC against
President Bashir as well as acting in pursuit of peace and stability in their respective regions,”
but also supported calls for the Security Council to defer the ICC proceedings in Kenya “in
support of the ongoing peace building and national reconciliation processes, in order to prevent
the resumption of conflict and violence.” "*° The AU also continued to support changes to Article
16, and called on “African States Parties to the Rome Statute of the ICC to speak with one
voice.” And it essentially demanded that the next Prosecutor be African.'”' While recognizing,
yet again, its commitment to fight impunity under Article 4h, the AU also raised the issue of
universal jurisdiction, and called on “Member States to apply the principle of reciprocity to
countries that have instituted proceedings against African State Officials.”'*> These actions and
statements not only portrayed Africa as a victim, but also, apparently, further indicated that
Africa would fight back with the same supposed unfair proceedings that have been instituted
against Africans.'”> On 8 May and 14 October 2011, respectively, Bashir also visited Djibouti
and Malawi, both ICC state parties.'”*
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20



V. Decoding the African Paradox

Africa’s experience with the ICC over the last few years creates the impression that Africa is in
an extended argument—both within Africa itself and between a number of African countries and
the West. It exposes continuing and unresolved paradoxes and conflicts, highlights geo-political
inequalities, and points to real concerns about the functioning of the international criminal justice
regime.

A. Conflict 1: Human Rights v. Sovereignty

As newly decolonized states sought to protect themselves from their former colonial masters and
(far too many) African leaders sought to protect their corrupt and authoritarian privileges, the
OAU was characterized by its slavish adherence to state sovereignty. Rhetorically, this changed
dramatically with the creation of the AU. In an even more far-reaching precursor to the
responsibility to protect, with Article 4h the AU sought to put the protection of human rights at
the core of its mandate and thus inserted a significant wedge into the previous absolute
conceptions of sovereignty.'”> However, the impulse to protect the sovereign—i.e. Presidents
and Prime Ministers—remained. The exercise of universal jurisdiction threatened Rwanda, in
particular, as it sought to control the prosecution of those involved in the genocide and undertook
to protect the post-genocide government from allegations of human rights abuses.

Although the AU has supported the prosecution of an ex-leader—Hisséne Habré—the
issuance of an arrest warrant for a sitting President was ultimately too much for some African
leaders to accept. These leaders included not only those who have little time for international
human rights mechanisms, and who indeed might be subject to them themselves, but also those
leaders whose states were parties to the Rome Statute and had made an affirmative public
declaration of their support for international human rights processes. This entails an argument,
then, between the old guard of Qaddafi and others of his ilk on the one hand, and transitioning or
post-transition African states that are putting forth a different view of sovereignty and the
international community. Yet, as norms are introduced and embraced one would expect uneven
response and implementation. Still, while the AU Charter embraces human rights norms, and
while there is a recognition that human rights abuses are at the root of many threats to
international peace and security on the continent, questions of sovereignty will not easily be
resolved.

This appears to be the case even with some early supporters of the ICC who, at least
partially, seem to be arguing amongst themselves over the proper application of the Rome
Statute vis-a-vis sovereign immunity. Yet, the extent of the argument can be overblown. While
the African Union tries to put forth a united front, there is disagreement amongst its members,
and indeed even support for the Rome Statute in some quarters, as indicated, for example, by the
overwhelming opposition to amending Article 16 at the ASP in 2009. Given that even supposed
post-sovereign Western countries who demonstrate a significant—although certainly not total—
support for human rights also attempt to retain many trappings of sovereignty when it suits them,
we should not be surprised that the post-sovereign transition in Africa would be rather rocky.
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Furthermore, some of this apparent argument has little to do with sovereignty per se, but rather
with the conflict over allegiances and who makes the rules.

B. Conflict 2: Human Rights v. Pan-Africanism

A significant element of the African Renaissance is pan-Africanism, which might include the
“African solutions for African problems” mantra, but also includes a general inclination for
supporting one’s fellow African states. Tension between this idea and the international human
rights duties imposed on African states is evident in the debate over how to deal with Zimbabwe
President Robert Mugabe, a hero of the anti-colonial struggle turned petty despot. Still, the AU
and other African governments, such as South Africa—which might be expected to be more
critical—have applied little pressure in this area. They have done so while simultaneously
condemning violent changes in government in Guinea and Niger—a change from behavior under
the OAU—and supporting the opposition leader deemed to have won the 2010 presidential
election in Céte d’Ivoire rather than the incumbent president who tried to hold onto power.'*®
Such behavior is also evident with Bashir, although perhaps with less conviction.

Although the AU has asked for the proceedings against Bashir to be suspended, declared
that African states will not cooperate with the ICC in arresting Bashir, and denounced what it
perceives to be anti-Africanism, internal and external arguments belie the united front put forth
by the AU. First, while the AU has unanimously and consistently asked for the proceedings
against Bashir to be deferred, there is little suggestion (at least among most ICC states parties)
that the case should be scrapped altogether. The only states that might make such a suggestion
would be the authoritarian, old guard states that have little use for the new human rights face of
Africa. Thus, while some may want to protect Bashir indefinitely, many others have little time
for him and see him, instead, as a nuisance, although these individuals at the same time still
vaguely fall back on the idea of pan-Africanism.

It is these same individuals and states that have been bullied by Qaddafi and others who
use money and other tactics to ram through hard-nosed resolutions in the AU. Thus the issue of
non-cooperation, like proposals to reform the Rome Statute, is not evidence of an absolute
turning away from the ICC on the part of Africa, as some suggest. Rather, there is a diversity of
opinion. Some countries are also, no doubt, coming face to face with what the Rome Statute
actually means and wrestling internally and externally with the profound implications that may
not have been evident to some leaders when they signed. Furthermore, some of the perceived
opposition stems, as we will see, from concerns over the proper role of regional and global
mechanisms, and the timing for international criminal justice mechanisms, rather than opposition
to international criminal justice itself. Would the OAU have held a debate on whether to try an
African leader for crimes against humanity?

Some of the opposition also comes from an intense personal dislike of the Prosecutor. His
term is up in 2012, however, and a new Prosecutor has been elected.””” The AU demanded that
the next Prosecutor be African. The AU got its way — the Deputy Prosecutor, Fatou Bensouda,
will take over as Prosecutor. The fact that an African — and the AU’s candidate — was chosen,
could help overcome some of the neo-imperial fears and heal part of the rift between Africa and
the ICC. It might also help if the next Prosecutor is perhaps more circumspect regarding

22



pronouncements and not perceived as arrogant and political.'”® In addition, the AU will also
choose a new AU Commission Chair. If Jean Ping, who failed to receive enough votes in the first
round of voting in January 2012 and is thus not eligible to stand again to be re-elected,'”” is
replaced by an individual with less personal animosity toward the ICC (or at least the
prosecutor), this, combined with an African Prosecutor, could herald a new, more moderated
tone in the AU-ICC relationship, even if the existing conflicts and tensions remain.

C. Conlflict 3: Global vs. Regional Geopolitics

The pan-Africanism referred to above is related to broader debates about the role of regional and
global institutions, and Africa has made a move to be much more proactive in the area of peace
and security, amongst other issues.**> AMIS, for example, was an attempt, however weak, to
address an African problem with an African solution in the absence of global solutions or
interest. Africa has also attempted to be more assertive globally, in particular in the context of
the United Nations. The attempt to give the UN General Assembly authority to defer ICC
proceedings was an attempt to move power away from the Security Council, where Africa sees
itself at a distinct disadvantage, to an arena where it and other developing regions could have
more of a say in global affairs. Furthermore, it has steadfastly asserted the need for a greater
African presence on the Security Council itself. The so-called Ezulwini Consensus of 2005
asserted the right of the AU, under Article 4h, to intervene in cases of genocide without prior
Security Council approval.*' It also demanded two permanent seats with veto on the Security
Council for Africa and an additional five nonpermanent African seats.”* The chances of this
demand being met are extremely slim, given that the current veto powers are not going to dilute
their power by giving more states the veto. This continuing demand, however, underscores the
perception (and reality) of the undemocratic nature of the Security Council and the feeling
amongst African states that they lack a fully representative voice on the UN body—which means
that decisions are made that do not reflect the wishes of Africans. Thus, the ICC and the Bashir
arrest warrant are tied into much broader discussions about the proper role of global and regional
institutions, and the undemocratic nature of the Security Council.

Africa feels sidelined, and the frustration evident in AU declarations over the refusal of
the Security Council to make any sort of public decision about the deferral request heightens this
perceived disjuncture between an assertive Africa and its inability to adequately pursue its
agenda at the United Nations. The AU’s directive to member states that they must balance their
global obligations with their regional obligations puts this in high relief. As a result, real
concerns about the role and sequencing of human rights mechanisms in conflict management fall
prey to ideology and geopolitics. If the Security Council and the ICC were more amenable to
considering the AU positions, even if not ultimately agreeing with them (e.g. officially
considering, if then rejecting, the Darfur deferral request), this could possibly defuse some of the
tension between the AU and ICC.

D. Conflict 4: Peace v. Justice?
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The final argument is perhaps the most real, at least superficially. The broad peace vs. justice
debate is ongoing and likely irresolvable. Although the ICC may have pushed Joseph Kony to
the negotiating table, Uganda found to its dismay that once ICC mechanisms are put into motion,
it is difficult, if not impossible, to stop them—even when they may undermine peace
negotiations. It is an open question, however, whether withdrawing the ICC arrest warrant would
actually lead to an accommodation with Kony.>”> Many arguments also exist as to whether it is
truly possible to achieve lasting peace without some sort of legal justice or accountability. In
Darfur, for example, there may be real concerns over the effect of the arrest warrant on the peace
process and other aspects of the situation. Indeed, Philipp Kastner argues the arrest warrants “are
likely to represent an obstacle to a peace deal.”**

The ejection of international humanitarian organizations after the Bashir arrest warrant
was issued further illustrates the potential problems.*” To understand the true impact of the
deferral decision, however, the exact goal of the deferral request must be further analyzed. If the
deferral is granted, what then? Bashir has not, in fact, been a positive force for regional stability,
and it is his government that has undertaken or supported most of the killing in Darfur. African
leaders know this. Certainly, many see Bashir as an irritant, not as a positive force for stability.
The AU has not suggested that the arrest warrant be permanently deferred; neither has it
suggested that Bashir not face justice. Indeed, it debated (inconclusively, it must be said)
whether the AU could try him. This is not the sign of a continent rejecting international criminal
justice norms. Rather, it may be interpreted as a reflexive overreaction®’—overreaction to a
sitting leader, one of their own, facing the possibility of being dragged to The Hague, the first
time this would have happened in Africa, and the loss of control over conflict management
processes.

An independent ICC does pose significant challenges to conflict management. Still, one
might ask whether the argument is really over peace versus justice, or whether it is, again, the
case of an assertive Africa coming face to face with larger realities. Today’s Africa played a
minor role in creating the existing structure of the Security Council. It did, however, play a
significant role in creating the ICC of today, and is now faced with the unpredictable
consequences of an independent ICC inserting itself—or being inserted—into the continent’s
future conflicts. There are many claims about “traditional” justice and alternative “African” ways
of resolving conflict, which may indeed have significant grains of truth in them. But it is also
important not to essentialize or romanticize these processes, just as it is important to be open to
these perspectives. Different approaches may have different application in different situations.
And, indeed, the peace and justice debate is not confined to Africa. Yet, it is discomfiting to have
to deal with yet another unpredictable global institution.

VI Conclusion

The past three years have not witnessed the commitment to fighting impunity on the part of
African states that one might expect, given the number of African signatories to the Rome
Statute. However, neither have the events since 2008 demonstrated a complete lack of support on
the part of African states for the ICC. The AU has tried to put forth a united public face, but this
masks very significant disagreements between and among the African ICC states parties and
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non-states parties.

African states were crucial in creating the ICC. Four African states have referred cases
within their territory to the ICC, and another has allowed a case to go forward.”"” A few states,
most notably Botswana, and somewhat more ambiguously South Africa, have been staunch
defenders of the ICC and have resisted efforts to defer the Bashir prosecution. Others have
expressed concern over the timing of the actions against Bashir, worrying that it might interfere
with peace efforts. While the AU has requested that the arrest warrant be suspended, it has not
suggested that Bashir not face justice. Indeed, it even debated whether the AU could try him.
This is not the sign of an Africa that is turning its back on justice. Rather, it indicates an Africa
that is arguing with itself and the international community over how best to proceed. Still, it does
reflect a certain level of discomfort for African states as they face the reality of what more than
60 percent of them have signed on for.

As much as anything, however, it is probably indicative of the difficult process any
revolution in international norms and institutions goes through as the norms and institutions fight
to claim their place in the international arena. Not all states will come on board at once, and even
many of those that do will go through a significant period of soul-searching and realignment of
their understanding of their interests. Article 4h of the AU Constitutive Act was revolutionary,
not only for Africa, but for the entire world, although nobody expected it to be implemented in
full bloom immediately, if ever. African support for the ICC is one significant element of this
revolution in sovereignty. Nevertheless, it would be naive to expect fully formed implementation
of the ideals of the Rome Statute to appear overnight, even amongst its legal adherents. The
implementation of an international criminal justice regime is hardly an unproblematic exercise.
States will come to different understandings of the regime’s meaning and proper role.

While it is a legal regime, the Rome Statute is also the result of a political process, and its
implementation is embedded within global political processes where not only the quest to end
impunity is up for grabs, but also other major concerns like access to the pinnacle of global
power or states’ evolving identities. These all involve elements of argument—within states,
between states, between institutions. The African argument over the multiple understandings of
the ICC is just one of these arguments, although the fact that the argument is happening at all,
and states take it so seriously, is evidence that the terms of international argument have
changed—from how to maintain absolute sovereignty, and in the process protect major human
rights abusers, to how to support human rights commitments while engaging with other elements
of state identity. While Bashir may be dividing Africa, it is a division which would have been
unthinkable fifteen years ago. This argument is indicative of the multiple identities African states
are dealing with as they argue amongst themselves and with the rest of the world over the proper
interpretation and application of global and regional norms.

VII.  Postscript: Libya

On 26 February 2011, the UN Security Council referred the situation in Libya to the
International Criminal Court.*”® Given the hostility demonstrated toward the ICC on the part of
the African Union, it might be expected that this would further exacerbate the relationship and
lead to further condemnation of the ICC, as would the subsequent resolution calling on UN
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member states “to take all necessary measures . . . to protect civilians and civilian populated
areas under threat of attack in the Libyan Arab Jamahiriya.”*"”” Yet, there was no outcry from the
African Union, and this situation may, paradoxically, help to repair the relationship, or least
create the conditions for doing so. The three African members on the Security Council
(Gabon,”" Nigeria, and South Africa) voted for the referral.”'' The AU Peace and Security
Council had called for the crisis in Libya to be resolved within the framework of the two
resolutions (1970 and 1973).>'* And while the PSC had previously rejected any military
intervention,”"> and complained about the Security Council not allowing a mission of its own to
go ahead,”'* these are not the actions of a continent implacably hostile to the ICC and the UN
Security Council.

Although Qaddafi had been a very big supporter and driving force within the AU project,
he was also one of the most isolated leaders in the world (both internationally and domestically),
and it was that much more difficult for African leaders to give him the same support afforded
Bashir. Indeed, the support of the three African members of the Security Council, the lack of
African outcry against the referral, and the seeming support for the referral by the PSC, perhaps
indicate a move away from the imperialist ICC discourse and a move towards supporting the
human rights provisions of the AU Constitutive Act. Furthermore, the death of Qaddafi on 20
October 2011 eliminated one extremely important source poisoning the relationship between
Africa and the ICC.*" Joined with changes in the leadership of the AU Commission and a new
African ICC Prosecutor, this could breathe new life into the relationship. While the core
arguments, conflicts, and paradoxes will still exist, the background conditions under which the
arguments take place could change, possibly altering the terms, and outcomes, of the arguments
themselves.
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